The Board of County Commissioners met in special session on August 26, 2020. Those present for the
session were, Don Batchelder, Chair; Ben Tisdel, Vice-Chair; John E. Peters, Commissioner Member;
Connie Hunt, County Administrator; Carol Viner, County Attorney; and Hannah Hollenbeck, Deputy Clerk
of the Board .

• Note - This meeting was recorded for reference purposes. The meeting was conducted
virtually and In person pursuant to Resolution 2020-007 Setting Forth a Virtual
Meeting Policy During a Local Disaster Emergency.
A.

9:01

Discussion and Possible Action concerning the following County Road 5 items:
(Action may be taken on item(s) or may be continued to another meeting date.)

1. Partial Settlement Agreement for County Road 5 litigation being Ouray District
Court case No. 19CV30000:
Commission Batchelder explained the request and provided a brief history. He said that County Road 5
(CR 5) had been in contention for a number of years as development and recreational use increased. He
said the area had historically been large acreage holdings, but some of the property had been subdivided
into 35 acre parcels, as allowed by State statute, without County-review or approval. He explained that
the Board had granted approval for private property owners to plow the road by and through a winter
maintenance agreement (WMA) since 2011 . Commissioner Batchelder said that the County had issued
building permits for new construction in the area with the acknowledgement from the property owner that
there was no guarantee of emergency services, or winter access as that portion of CR 5 was not
maintained by the County. Commissioner Batchelder noted that the acknowledgement was simply a
statement of fact and did not preclude a property owner from requesting permission from the County to
perform maintenance. As a resuH of the conflict between the property owners' request to plow and
recreationalists' desire to have the road remain snow covered, the annual WMA discussions became
contentious, particularly when the property owners requested to plow further than had been granted in
previous years. He said that a work group was convened and lead by a third party facil~ator; the work
group was unsuccessful in coming to a compromise, leading to the establishment of a series of work
sessions lead by the Board to determine a number of factors as it pertained to the road and its use. At
one of the final meetings, the group was polled to in order to determine a consensus for the future use pf
the road. He said that group was presented with three options: 1) let the road remain snow covered, 2)
allowing plow, or 3) create a parallel recreational trail and allow plowing . The consensus of the group was
to create a parallel trail. Subsequently, the Board met in executive session and instructed the County
Attorney to begin negotiations with the property owners for the construction of a parallel trail. In January
2019, the property owners filed a lawsuit against the Board of County Commissioners for the abil~y to
plow the road. Per a district court judge, the property owners and the County were required to abide by
the terms of the 2017-2018 WMA, allowing the property owners to plow a portion of the road while the
legal suit was argued. In 2020, the property owners' attorney approached the County to settle the suit. In
executive session, the Board instructed the County Attomey to indicate the Board's willingness to settle,
with the stipulation that a parallel trail be constructed. At that point, the Board appointed Commissioner
Batchelder to attend and participate in meetings for the purpose of setting out a parallel trail with the
property owners. The property owners and County utilized the services of a mediator for the purposes of
negotiating and agreeing to a path. The County had requested that the services of Chris Haaland be
retained for the planning and construction of a trail.
Commissioner Batchelder recognized that the process had been frustrating, contentious, and slow. He
said that the settlement documents were simply a first draft and fully recognized that there may be
changes based on input from public meetings.
Commissioner Batchelder requested that Viner provide an overview of how the document worked from a
legal standpoint, the importance of the mediator in the process, and why the negotiations were conducted
in executive session.
Viner said that the mediator was from Grand Junction and had been previously involved with other
Western Slope road issues. She said that C.R.S. § 12-22-301 provided for the hiring of a mediator to
settle litigation. She said that the sessions were completely private and the discussions could not be used
in court. She said that the Board had been sued by ten property owners and San Juan Huts had
counterclaimed the suit; she noted that the claim was very complicated and the mediator helped to
facilitate clear communications between all parties. Regarding the need for confidentiality, Viner said that
it was imperative for the County to protect itself which required a level of secrecy.
Viner moved on to address the documents. She said that the Settlement Agreement settled the case
between the property owners and the County by providing the terms for the creation of a parallel trail. In
order to simplify the winter maintenance, a Road Association would be formed. The Road Association
would have the ability to plow the road during the winter months, if they chose. In exchange for the right
to plow, two property owners would give easements for the parallel trail to be constructed adjacent to the
road and on private property. Viner noted that the trail would be open year-round for the purpose of
biking, hiking, snowshoers, skiers and other types of non-vehicle use. Viner said that the Road
Association would be required to standardize and install new signage for the road and the trail.
Commissioner Batchelder said that the property owners had informally reached out to San Juan Hunts to
inform them of the pending agreement, and had been kept informed as the negotiations proceeded. Viner
added that San Juan Huts representatives had met with the property owners early in the process.

226895
August 26, 2020 •

Special ME

Page 1 of 6
Michelle Nauer, Clerk & Recorder
Ouray County, CO
11-03-2020 03:44 PM Recordino Fee $0.00

133

Viner explained that if the County did not agree to the settlement terms, a trial date would be set for
summer 2021. She expected that the litigation would cost approximately $150,000 to $200,000.
Commissioner Batchelder recognized that the Board had received numerous emails and calls requesting
that the Board delay the meeting in order for the public to have more time to review the documents. He
said that the Board felt it was important to distribute and review the information in a public forum as soon
as possible.
Commissioner Tisdel noted that the Board was in receipt of a letter from the Ouray Trail Group (OTG)
stating that the group had not had any discussions and had made no commitments to maintain the trail.
Commissioner Peters asked Haaland to describe what was being proposed as the Miller Mesa
Recreational Trail (MMRT). Haaland said that it would be a viable, year-round trail that was twelve feet
wide and existed mainly in the County Road right-of-way (ROW). He said that every effort would be made
to maintain existing vegetation between the trail and to roadway. Haaland explained that the trail would
be constructed to United States Forest Service (USFS) Class 3 trail specifications. He said that the
recommended trail width for this kind of use was eight feet, but he had proposed twelve feet in order to
allow for a snow cat to perform grooming and shaping. Haaland said that he had been involved in the
development of the Top of the Pines (TOP) cross country ski track, and the structural design,
development, and construction of many of the trails in the region.
Commissioner Peters asked about potential impacts to the area as a result of the construction of the trail.
Haaland said that it was vital to minimize the environmental impact. He explained that it was his intent to
cut as few trees as possible, and maintain the natural grade where possible. He said that the first .9 miles
would be the most difficuH as it was necessary to cut across a steep hillside. Haaland said that oak brush
and other vegetation would be retained in order to provide a buffer between the trail and the road, thereby
increasing the user experience.
Commissioner Batchelder invited public comments and questions. He recognized the contentiousness of
the topic and speakers to be civil and succinct.
Roze Evans, Log Hill Village resident, agreed that Haaland had designed a viable trail. Evans recognized
that the property owners would have the right to plow the road if they chose, but said that the documents
did not specifically grant the right of use of the road to the public. Evans said that the settlement would
give away the public's right to walk on the road. Commissioner Batchelder said that the road remained a
County Road and that the uses allowed previously would remain. He pointed out that, under the terms of
the settlement agreement, the property owners would have the right to plow, but not the obligation. Viner
agreed; she said that the County had employed the use of a gate in order to prevent vehicles from going
up the road and creating unsafe situations. She affirmed that members of the public would be able to
continue to use the road.
Danika Gilbert, Elk Meadows resident, asked if the Road Association required all property owners to be
members. Viner said that was not required, and added that membership in the Road Association was not
limited to the property owners. She said that limiting the responsibility for plowing to one organization
allowed for accountability. Gilbert said that the trail did not extend into the United States Forest Service
(USFS) boundary. She said that there was nothing in the agreement that limited how far the property
owners could plow up until that boundary. Viner said that the agreement would allow the property owners
to plow to the USFS boundary, but that they could decide how far they wished to plow. Gilbert asked
Haaland if it was possible to design a trial that continued from the end of the Wo~ Land Company
property to the USFS boundary. Haaland said that it was possible, but that it would be very expensive
and would potentially impact some wetlands and steep hillside areas. Gilbert suggested that the Board
consider limiting plowing to the end of the trail.
Commissioner Tisdel said that it was unusual for the entire length of the road to be plowed. He said that it
would be more likely that the road would only be plowed for the first .9 mile. Gilbert referenced a new
building site on the Phillips Kelly property. She again recommended that the Board consider adding
language that the trail would continue until the last property plowed and that the Road Association would
provide for a turnaround. The Board agreed to discuss the suggestion during deliberation.
Gilbert recalled that the property owners had previously obtained a cost estimate for plowing the road.
Commissioner Batchelder said that the agreement would give the Road Association the right to plow and
to obtain the services of contractor to perform the work; he said that the County would have no control
over the agreement between the Road Association and the contractor.
Gilbert requested that the snow depth on crossings be increased to at least six inches and that snow be
piled near intersections to be available to be placed on areas that had meHed.
Gilbert asked if snowmobiles would be allowed to use the trail. Viner said that the trail was proposed as
being twelve feet wide in order to accommodate snowmobile use. Gilbert predicted that there would be
conflicts between snowmobilers and skiers; she said that she had nearly been hit by snowmobilers on
several occasions while using the road, which was much wider than twelve feet.
Gilbert requested that the agreement be reviewed annually for the first two years, and then considered for
a three year renewal. Viner said that it was not the County's intention to annually review the easement,
unless there were issues. She said that if there were issues, the mediation process ident~ied by the
agreement would be utilized.
Kate Boehnke, Mountain View Lane resident, asked for clarification of the gates. Viner said that the six
foot gate would only access the trail. Boehnke asked if snowmobilers could use the road ~ the property
owners chose not to plow. Viner said that they could; gates served to prevent wheeled vehicle access.
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Viner said that the property owners were not obligated to plow to the County standard, and that allowing
the public on the road was a safety concern.
Boehnke asked if which entity would be responsible for maintaining the trail. Commissioner Batchelder
said that the County was responsible for maintenance and thai it could assign Ihe work to another entity.
Viner said the property owners would not be responsible for maintaining the trail. She said that there
would be summer and winter maintenance performed, but that the community would need to step up to
maintain the asset. Boehnke suggested that the property owners be responsible for contributing an
annual maintenance fee; she noted that the right to plow to their properties was a right that many in the
County did not enjoy. Commissioner Tisdel suggested that the recreational community consider
establishing a "Friends of the Miller Mesa Recreation Trail" that could take on summer and winter
maintenance.
Cari Waters, Log Hill resident, was concerned about language in the agreement that stated ·County
agrees that except at the two road crossings as shown on the Plat, all winter recreational uses as legally
allowed by the County ... shall be confined to the MMRT." Waters said that funneling all users to the same
twelve foot trail would lead to conflicts. Waters said that it was very confusing if recreational users would
be allowed to use the road. Viner said that recreational users would be encouraged to use the trail, even
if the road was not plowed. She repeated that the road remained a County Road and that recreational
users could use the road as permitted by the Model Traffic Code (MTC). Waters predicted that the
property owners would tell recreational users that they were not permitted to use the road and that the
trail would tum into a snowmobile track. Commissioner Batchelder noted Waters' concem, and pointed
out that the County had a resolution pertaining to skiers and snowmobilers. He said that snowmobilers
were required to reduce their speed to 10 miles per hour when within 100 feet of a skier.
Commissioner Peters asked if snowmobilers were prohibited from utilizing the road. Viner said that they
were not.
Waters asked if it was possible to limit snowmobiles to utilize only the road. Commissioner Batchelder
said the question would have to be referred to the property owners.
Dolgio Nergui, Ouray resident, asked about the date for the wintertime road closure. Viner said that there
were no dates hardwired in the agreement. She said that the date of closure and reopening would be
determined by the County Road and Bridge department.
Robyn Cascade, Ridgway resident, thanked the Board for their work. She asked about Section 10 of the
Settlement Agreement and the County's agreement to extinguish all rights to the Old Road. She was
concerned that the County was giving up an asset. Viner provided a brief history of the Old Road,
explaining that the County had condemned and paid for what was currently referred to as County Road 5
in the 1970s, but had never abandoned the Old Road portion of County Road 5. She said that as part of
the quid pro quo process of the negotiations, the County would agree to give up its claim on the Old Road
in exchange for the property owners granting easements for the MMRT. Commissioner Batchelder said
that due to the proximity of the Old Road to houses it was not frequently utilized. Cascade said that she
was not opposed to the County relinquishing the right for the Old Road to be utilized by vehicle traffic;
however, it was an asset that she wished the County would retain, as she used it for recreation.
Commissioner Batchelder said it had been communicated by the mediator that failure of the County to
abandon the Old Road would be a deal breaker for the settlement.
Viner said that the dispute over the Old Road was a claim filed by the County and that the property
owners had also filed claims to certain things. She said that failure to come to an agreement in this
process would result in a judge deciding on the claims. Cascade understood what was needed to settle
the agreement; she simply pointed out that she currently enjoyed access to the Old Road route and was
concerned about the County losing an asset.
Cascade said that she was concerned about setting precedence on other County Roads, specifically on
County Road 7 and 9. She said that she did not want to see plowing allowed on roads not maintained in
the winter months. Cascade requested that that some powder remain on portions of the MMRT, where
possible. Cascade suggested that the Board consider limiting days when snowmobiles could utilize the
MMRT in an effort to mitigate conflicts between users.
Jennifer Cram, Ridgway resident and Ouray Trail Group (OTG) member, referenced an email received by
the Board from OTG stating that they would not maintain the trail. She said that not having an entity to
perform the maintenance was concerning. She requested that the agreement include a provision dictating
the responsibility of maintenance.
Sheelagh Williams, Pleasant Valley resident, asked what it would take for the County to take over
plowing. Commissioner Batchelder said that the decision to take over plowing would be the determination
of the Board. He said that there were no specific standards, but if the Board felt it was in the best interest
of the County to plow the road, the Board could do that and the winter maintenance easement would
conclude. The easements and MMRT would remain in perpetuity. Viner referenced Section 4 of the
Winter Maintenance Easement that dictated termination or suspension of the plowing rights easement.
She reiterated that the property owners had the right to plow, but not the obligation.
Williams said that some property owners had been very generous in their granting of easements, but that
others had elected not to grant easements. Viner said that the trail had been created; she said that where
there was no easement, the trail was located in the County Road right-of-way (ROW).
Williams said that she had never had conflicts with snowmobilers performing grooming; however, she had
experienced issues with snowmobilers recreating on a shared path. She asked if snowmobiles and
snowbikes would be encouraged to use the MMRT or the road. Commissioner Batchelder said that the
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language in the agreement encouraged the use of the MMRT; however, the road still remained under the
auspices of the MTC, therefore nothing prohibited the use of the road. Williams concluded by requesting
that the Board allow additional time for the public to consider the documents and for the Board to address
the questions brought up by the public.
Boehnke asked IT the County's resolution regarding snowmobilers covered walkers and snowshoers or if
it only pertained to skiers. Commissioner Batchelder was not immediately sure and said that it could be
reviewed and updated if needed.
Jenny Williams, Ridgway resident, said that she had not had the opportunity to read all the documents but
that she was very concerned about the precedence. She asked if a study had been conducted that
identified all County Roads that could be impacted by the decision. She questioned how many recreation
areas could be closed by the decision. Commissioner Batchelder said that a road or impact studywas not
needed. He said that access to the national forest was not being restricted. Commissioner Tisdel said that
the Board had previously discussed the need to have a recreational master plan, but lacked the
necessary resources. Commissioner Tisdel emphasized that the fundamental aspect of the agreement
and development of the MMRT was that it did not set a precedent for other County Roads not maintained
during the winter months. Commissioner Batchelder explained that when the dispute first occurred, the
request was for a trail that traversed County Road 5, 7, and 9. It became obvious that the disputes on
County Road 5 needed be resolved first, and then the resolution could be modeled for expansion on
County Roads 7 and 9. He reiterated that it would not set precedence. Williams said that given the
number of questions and concerns from public it did not seem to be an ideal template. She requested that
the decision be postponed until adequate time had been allowed for citizen review and input.
Dudley Case, Ridge Road reSident, asked if the formation of the Road Association was subject to the
approval of the Settlement Agreement. Viner said that it was subject to the approval of the Settlement
Agreements. Case echoed previous requests to postpone the decision citing factual, procedural and legal
questions.
Gilbert asked if the property owners would be open to plowing the road such that snowmobilers could
utilize a portion of the road, instead of the trail. Commissioner Batchelder said that the property owners
had indicated the preference to contain all non-wheeled vehicle use to the trail; however, he said that the
question could be posed to the property owners.
Tom McKenney, Ridgway resident, commented that the Settlement Agreement provided the property
owners with predictability in that in allowed them to plow whenever they wished. He said that the public
had no predictability to whether or not the road would be snow covered or plowed, or how far the plowing
would extend. Commissioner Batchelder requested that Haaland explain the length of the trail. Haaland
said that the trail went three miles to the forest boundary and that it would be predictable. McKenney
thanked Haaland and echoed requests to postpone the decision.
AI Lowande, Log Hill resident, applauded the effort to settle the ongoing dispute, and thanked the Board,
the property owners and Haaland for working to come to a satisfactory comprise. Lowande asked if a
provision could be added to the agreement that prohibited any future road improvements from impacting
the trail. He said that the perpetual right to plow and possibility for widening the road left the public with a
question of whether or not the trail would exist in the future. Lowande echoed previous concerns
regarding snow machines and skiers. He suggested posting warning signs about potential dangers.
Lowande questioned the Board's claim that no precedent would established by approving the
arrangement; however, he said that a political precedent would be established and property owners
accessed by other non-maintained County Roads would use this action as leverage for future private
maintenance requests. Lowande said that he had closely examined every inch of the trail and extensive
maintenance would be required, including annual clearing of oak brush. He said an organization needed
to be determined that would be responsible for the maintenance. He questioned who would be
responsible for paying for damage to the road as a resuH of the plowing or heavy construction trucks
utilizing the road.
In response to Lowande's concern about the road impacting the trail, Viner read from the Winter
Maintenance Easement Section 6(a) that stated "Grantee shall not use the easement in a way that
interferes with the use of the MMRT: Viner said that damage to road resulting from construction traffic
was addressed through the building permit and road impact fee. Viner said that the Road Association
would be responsible for fixing any damage to the road that resuHed from plowing. Viner noted that the
only change to the road that the County had granted to the property owners was the ability to widen the
road at a pinch point. She said that the County would still be responsible for decisions regarding changes
to the road. Lowande questioned if the public could trust the County to not interfere with the trail. Viner
said that the County had the right to do something completely different with the trail and the road, if it
wished. Lowande stated that it was not in the public interest to move forward to with the trail.
Lowande expressed his displeasure with the County releasing the Settlement Agreements on Friday, two
business days before they were to be considered by the Board. He thought it was an attempt by the
County to subvert public input. Viner said that the County and the property owners had a September 9,
2020 deadline to present an update to the Court, or else the litigation would proceed to trial. She said that
the documents were being revised and negotiated up until they were released to the public.
Commissioner Batchelder stated that there was no intent by the Board or the property owners to subvert
public input. He said that it was always an expectation that the proposal would be presented and
reviewed by the public. Lowande said that it was in the best interest of all parties involved to delay further
discussion.
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Frank Robertson, Log Hill resident, said that the property owners had purchased property with no
guarantee of winter maintenance on that portion of road. He said that they were now suing the County for
something they were not entitled to. He said that the court had previously ruled that the County had the
right to not grant winter maintenance requests and questioned why the County would not simply let
County Road 5 remain unplowed as it had been historically. Viner explained that early in the litigation the
property owners and San Juan Huts requested that some legal questions be answered; she said that
those answers became the interim orders of the case. She said that the interim orders could be
overtumed and that it could go very badly for the County. Commissioner Batchelder recognized
Robertson's point that the properties were purchased with the understanding that the County did not
perform winter maintenance, but that did not preclude the possibility of a property owner requesting to
perform private maintenance. He said that as development increased in the area, the County was
increasingly pressured to either perform maintenance, or allow private maintenance; he pointed out that
the County had never taken the position that the road would never be maintained . Commissioner
Batchelder recognized that not everyone would like the compromise. Robertson said that it was clear that
many residents opposed the proposal and encouraged the Board to delay the decision.
Scott Williams, Pleasant Valley resident, echoed thanks to the County, as well as the property owners. He
turned the remainder of his time to the Ridgway-Ouray Community Council (ROCC) attorney. Steve
Harris, Alpern Myers Stuart LLC, representing ROCC, reiterated that releasing the documents after 5pm
on a Friday gave the appearance that the Board was attempting to subvert public input. He said that there
could be additional settlement negotiations without incurring costs; he did not see that as being justifiable
rationale for rushing the process. He agreed that the Board needed to delay the decision in order to
review all of the comments and make changes. Harris felt that there were legal issues with the settlement
agreements, notably the inconsistency when it came to the public's right to use the road. He said that
ROCC was concerned about precedent. Harris cited additional concerns regarding the County giving up
all rights to the Old Road.
Commissioner Batchelder asked if ROCC objected to the entire notion of the settlement, or if changes
could be made to make the arrangement more palatable. Harris wasn't immediately sure if ROCC had
come to a consensus. He said given more time and changes it could be acceptable.
Jake Niece, Ridgway resident and commissioner candidate, acknowledged a statement made by
Commissioner Peters that the County could plow the road without making concessions for an alternate
trail. He said that, given that inevitability, the proposal was a good compromise; however, Niece did think
that it would set a precedent. He said that the lack of a maintenance plan for the trail was a problem.
Eric Faust, County Road 5 property owner, said that the property owners had come to the table offering a
solution and resources to develop the altemate trail. He pointed out that there had been no other offers of
assistance or resources to help resolve the conflict. He said that recreational enjoyment was very
important; however, property rights were important as well. Faust pointed out that the alternate trail would
be superior to the road, offering greater views and a dedicated, safe path for recreationalists. Regarding
the grooming of the trail, Faust said that he had offered the use of his snowcat to a local organization, but
needed to follow up regarding the logistics. Faust said that he had meet with San Juan Huts in May 2020;
however, it was clear that they did not want to resolve the dispute. Faust agreed with previous
commenters that snowmobile use on the trail needed to be resolved. Faust said that the dispute between
the two parties had gone on for a long time and that it was time for the community to embrace the
compromise as it was a significant safety improvement and a positive outcome for all .
Scott Williams recognized the contribution of the property owners, even though the proposal wasn't
perfect. He asked what would happen to the lawsuit if the settlement agreement was accepted. He
understood that not all of the property owners were named on the lawsuit. Viner said that two land owners
had to be brought into the suit in order to complete the claim on the Old Road. She said that the suit
would be settled, with the exception of the counter-claim filed by San Juan Huts.
Williams again referenced the issue of precedent, nothing that thousands of acres of public land were
accessed by non-maintained County Roads. He acknowledged that the County did not have the
resources to provide maintenance on those roads. He said that accepting the settlement as presented
would result in problems for the County in dealing with maintenance requests on other roads.
AI Lowande stated that the recreationalists were aware of how generous the property owners were being;
however, there were still issues.
Kelly Ryan, Ridgway resident and San Juan Huts owner, said that San Juan Huts would continue to
pursue their countersuit for the road to remain snow covered and closed to all wheeled vehicular access.
Ryan said that San Juan Huts had only been involved preliminarily on the development of the alternate
trail, and had not received anything substantive since July 21st. She said that San Juan Huts had not
been afforded the opportunity to be involved in the process or to provide input.
Bob Thomas, attomey representing the County Road 5 property owners, recognized the comments
requesting additional time, but pointed out that the public had always been included in the process.
Thomas agreed with Faust's statement that the recreationalists needed become more involved with the
maintenance of the trail. Thomas pointed out that, if the negotiations failed, the 2017-2018 Winter
Maintenance Agreement would remain in place until a judge settled the dispute. He encouraged the
Board to take the public comment into consideration, but to also move forward to accepting the settlement
with some minor amendments.
The Board discussed and agreed to continue the meeting to further discuss the public comments
received, review amendments to the documents, negotiate additional changes, take public comment and
potentially take action.
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M/SIP - Motion was made by Commissioner Tisdel and seconded by Commissioner Peters to continue
the meeting to September 2, 2020 at 1:30pm.

A roll call vote was taken on the motion with the following results:
Commissioner Batchelder voted in the affirmative.
Commissioner Tisdel voted in the affirmative.
Commissioner Peters voted in the affirmative.
There was no discussion. Motion passed unanimously.

12:11

The Board of County Commissioners adjourned the special meeting.
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